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Preface

I shall forego an extensive excursus on the history of organ transplantation, as interesting
as it would be. I do so because the reality of transplantation is so clear that the historical
discussion would add little of substance to our halakhic deliberation. Similarly, I shall also
not include an extensive description of the scientific background. Whenever such materi-
al is required to comprehend the halakhic discussion, I shall include it within the body of
the halakhic discussion.'

Part I: Artificial Limbs

This paper was approved by the CJLS on March 16, 1999, by a vote of eighteen in favor (18-0-0). Voting in favor: Rabbis
Kassel Abelson, Ben Zion Bergman, Elliot N. Dorff; Jerome M. Epstein, Baruch Frydman-Kohl, Myron S. Geller, Nechama
D. Goldberg, Arnold M. Goodman, Susan Grossman, Judah Kogen, Vernon H. Kurtz, Alun B. Lucas, Aaron .. Mackler,
Lionel I.. Moses, James S. Rosen, Joel Roth, klie Kaplan Spitz, and Gordon Tucker.

The Committee on Jewish Law and Standards of the Rabbinical Assembly provides guidance in matters of halakhah for the

Conservative movement. The individual rabbi. however, is the authority for the interpretation and application of all matters
of halakhah.

aORY

Is the use of artificial limbs and organs permissible in Jewish law? Are any limbs more
problematic halakhically than others? If permissible, are there any restrictions in general
or In particular?

' A good summary of that material can be found in Abraham Steinberg, ed., n°%199 n°N5%7 1IDTRIRIN
(Jerusalem: The Dr. Falk Schlesinger Tnstitute, 1991), pp. 191-210.
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In general, the use of artificial organs and limbs for transplantation is the least problemat-
ic halakhic area. So long as the chances for successful implantation and use are greater
than the danger involved to the patient from the procedure or its possible after effects, it
is difficult to see what the halakhic objections might be. Indeed, for precisely this reason,
there is very little in the halakhic literature on the use ol artificial limbs and organs, with
the exception of the case of the artificial heart. Thus, it is clear that the use of artificial
heart valves,” bone replacements, joints, and skin is acceptable without any reservations.

We should, in fact, include dialysis in this category of deliberation,’ since dialysis is a
type of mechanical replacement for insufficiently functioning kidneys. The cleansing of
toxins from the blood can be accomplished artificially either by hemodialysis or by peri-
toneal dialysis. The former requires the patient to be hooked up to a machine, usually sev-
eral times a week for several hours each. It causes a significant loss of mobility to the
patient, who must always be near his or her appropriate place of treatment. Peritoneal dial-
ysis, in which the removal of toxins is accomplished via a stoma in the abdomen, is much
more convenient for the patient as far as restrictions on normal life activities is concerned.
It does, however, entail greater medical risks than hemodialysis. The greatest risk is the
risk of infection — peritonitis. However, since kidney failure results in death, it is clear that
the risk and/or inconvenience of either of these methods is far outweighed by their bene-
fit, and, when medically indicated, there can be no halakhic objection to dialysis.

One more artificial “organ” should be included in the category of the clearly per-
missible. The heart-lung machines used during open heart surgery are, of course, artifi-
cial organs. Obviously, however, they are not used except in cases when open heart sur-
gery is required, and we must assume that the surgery is being performed because there
is greater risk or danger to the patient without it than with it. Under those circumstances,
it is clear that there is no halakhic objection to the use of the artificial heart-lung machine
during the surgery.

The single artificial organ to which significant attention has been paid in the halakhic
literature is the artificial heart. At present, of course, there is not much of a success rate in
the use of an artificial heart, and work on it must be considered still experimental. On the
one hand, therefore, it might be possible to claim that its use is currently forbidden in Jewish
law. Since the likelihood of success is so minimal, the patient should not agree to its implan-
tation, and the halakhically committed doctor should also not agree to perform the operation.
That is precisely the contention of Abraham Sofer-Abraham, who wrote in his medical com-
mentary to Shulhan Arukh entitled Nishmat Avraham:' 9732 P71 X X377 9277w 017 2¥m2
X7 ¥x2% XB1171 712 MIN°1% 0°5077 7217 oK W 12n0m 211037 — “In today’s situation
where [artificial heart surgery] is entirely experimental, it seems probable that it is forbidden
[or the patient to agree to such surgery, and for the doctor to perform it

On the other hand, even that is not so clear. After all, the most famous case of artifi-
cial heart surgery was that of Dr. Barney Clark, in 1983. Dr. Clark lived for 112 days after
implantation of his artificial heart. And, his surgery was pushed up one day earlier than
originally scheduled because his doctors were convinced that he would not live out the

* This includes even porcine parts. See below, pp. 208ff.

* I recognize, of course, that dialysis machines and heart-lung machines (which will be mentioned in the next
aragraph) are not actually artificial oreans. Organs are permanently affixed or implanted and these are not.
paragrap y & 5 P y P
Nonetheless, this is the appropriate place for their mention.

Y Y (1) 2 DI L,A7IR 19°0 ,0°2090 NTIaY n19om ,(7Iwn ,MarThY 119m {DPWI) 071N NHYI
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night if surgery were not performed immediately.” So, for Dr. Clark, even the very experi-
mental procedure served to prolong his life, the dangers of the procedure and its uncer-
tainty notwithstanding. The halakhic dilemma, of course, lies in the fact that the judgment
of the likelihood of prolonged life with an experimental procedure can only be made with
relative precision after the fact. Nonetheless, it is sufficient to note that an absolute prohi-
bition against the use of an admittedly experimental procedure is unwarranted. We should
remember that initiating a highly experimental treatment is likely only when all else has
failed, and the condition of the patient leaves no other option, short of allowing the patient
to die. Under those conditions, it is not self-evidently clear that use of an artificial heart
must be considered halakhically forbidden, even today.

Since the matter of agreeing to experimental treatment is not the subject of this paper,
we shall suffice with a brief statement. We quote the following from Dr. Avraham Steinberg:*

VTR PR 93 YR 121 ,217p jaTa nnk wrw g
DI IR LW 751N 1YY N0l 0% NYaY LA0 TV @7
2P 1Y TTRP IR 1 DR PIROW 1IN0 TR TRD TR LK 917°07]
17877 *12°07 OX 73 NIWYY MW X7 001D NIPON ... IR NX

NIk 119°0mm AN 91T XN

[In the case of a] sick person whose death is expeeted soon, and
who has already received all of the known and customary treat-
ments, and now they want to try some new drug, or other experi-
mental procedure on him, which, on the one hand, might prolong
his life, but, on the other hand might hasten his death. . .the con-
clusion of the poskim is that it is permissible to do so, if the likeli-
hood of saving is greater than the danger of dying.

One of the central issues in the literature regarding cadaver heart transplants has been
the question of the harvesting of the donor heart, and whether or not that very act consti-
tutes an act of homicide. When we deal with heart transplants of that nature, we will
address that question. In the matter of artificial hearts, however, the issue is moot, since
there is no donor. In that regard, then, the use of artificial hearts is less problematic
halakhically than the use of cadaver hearts because one side of the equation — the donor
side — has no halakhic problem whatsoever, since there is no donor.

Of course, even in the use of artificial hearts there is a recipient, just as there is in
cadaver heart transplantation. We shall focus now, therefore, on the halakhic issues as
they involve the recipient of a heart, either cadaver or artificial. If the issues can be
resolved permissively, we shall have reached the conclusion that artificial heart trans-
plantation is permissible (and that cadaver heart transplantation is permissible from the
perspective of the recipient).

In the earliest discussions of the halakhic status of heart transplant surgery, the
questions regarding the recipient focused on two issues: (1) Does the removal of the dis-
eased heart itself constitute an act of homicide?” (2) If it is an act of homicide, what is
the legal status of the heart recipient following a successful heart implantation?

See the New York Times, 24 Mar.1983, p.1.

® .Y 7,0R %322 0°K1D7 07101” W70 ,(1994 ,"IJJ’T'?W PbD 7T WY 71300 0 SwIa ) N°X197 N nab ﬂ"TEJ‘Ib/?B’JX
489-490. Dr. Steinberg provides a bibliography there, in n. 90. Sce especially Iggrot Moshe, Yorch De’ah,
pt. 1, no. 36.

The question of the halakhic acceptability of brain death is irrelevant to this issue since heart transplants are
not perfomed on brain dead recipients.
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The major sources brought to bear on the first question reflected a dispute between
Rabbi Zevi Ashkenazi (Hakham Zevi, 1660-1718) and Rabbi Yonatan Eybeschuetz (1690-
1754). In three teshuvot,® the Hakham Zevi dealt with the case of a woman who was
preparing a chicken to be soaked and salted and claimed that she could find no heart in
it. The Hakham Zevi affirmed that the chicken was to be considered kosher because no
creature can live for even an instant without a heart.” Therefore, he concluded, the cat
which had been nearby waiting to eat must have managed to take away the heart without
the woman’s noticing. The chicken, however, is kosher! What’s more, even if there are wit-
nesses who claim that they saw the whole process from beginning to end and who testify
that there was no heart, the chicken is still considered kosher because they must be lying.

Eybeschuetz took issue with the decision of the Hakham Zevi, at least in the in-
stance when there are witnesses."” He claimed that the witnesses are to be believed
because we have no real grounds to make them into false witnesses by our mere asser-
tion that they must be. The reality must have been that there was no normal heart
(hence the testimony ol the witnesses), but rather, 1% N°*®IM%7 X 927 w7 ...M%n% v
257 oipma wawn W ...523 252 7m17 3R PR — “It should be assumed that there was
some organ (tissue) which did not at all have the appearance of a heart, but which ful-
filled the function of the heart”"!

Among the earliest poskim who dealt with the issue of heart transplants, the views of the
Hakham Zevi and the Kereti u'Feleti played a significant role. Rabbi Judah Gershuni wrote:"”

AMRI OXRT W 22 2INwh 035 13301 AINIm 250 X0XITY IMm OX
72 73777 297 NRXIT 71 NP0 2WR1 XIT 297 DR PROXIMWD 72°N7
7797V NP2 QTP TN RI ...]0 NIWY? TIOKT IWDOK 1 OX ...0TX
TRD W1 7970 M2 720037 MIOR NRT 252 ,0°KDINT NP b Yy

IR 77723 77 W 2% 70K PRMWY A9 .. 780 2T XD 10K

Regarding whether it is permissible to remove the heart from a
dangerously ill person in order to implant a new heart, for if we say
that immediately upon removal of the heart he is considered dead
and that murder is committed by removing the heart. . .[i]f so, it
may be forbidden to do so. . .[a]nd even though the person was
already in the category of a terefah by determination of the doctors,
it is nonetheless forbidden before the fact to kill a terefah and
involves a violation of the negative commandment “Thou shalt not
murder” . . .[a]nd the subsequent implantation of a new heart con-
stitutes the person as a new being.

The source for Gershuni’s initial premise is the Hakham Zevi, as he himself says in a
part of the responsum not quoted. Note, too, how Gershuni moves from the first of the two
issues (is it murder?) to the second (what is the status of the patient after receiving the

87y, 979 0 ,°a% 0dn N7

? And any body motion that exists must be considered merely convulsive (©1379), and not indicative of life.

" See *nA52 "7 P70 /1 /Y0 1 0 ,(T7 7Y) *np1 ond.

Interestingly, the >n51°n73 did not declare the chicken kosher. He declared it terefah on the grounds that it
didn’t have a normal heart. The Hazon Ish (Rabbi Abraham Karelitz, 1878-1953), Yorch De’ah 4:14, took
exception to the decision of the >nbp1 >N, at least according to Eybeschuets’s own reasoning, [or it is the
absence of a heart that makes an animal terefah, not the normalcy of the appearance of the heart.

1

i X, vol. 18, no. 3 (issue 64), Nisan 5729, p. 138, reprinted in the collection of his responsa, 1P 00
7218, Jerusalem 5740, p. 378b.
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heart?). The fact that the person is now alive does not necessarily imply that the act of
removing his heart was anything but murder. No matter what the positive result, the doc-
tor has committed murder."

Rabbi Menahem M. Kasher also dealt at length with the views of the Hakham Zevi
and Eybeschuetz." After quoting from the responsum of the Hakham Zevi, Kasher wrote:"

P71 X2 ,297 110 PYvIw DYaw ,Inuew 957 1I27A KX wAIN
X2 OX INWOWY SRTNT,WHn DR 7T 17 W RYX 00 DRI T2 TRY
72nn2% YRy Moxw 12 piwosk we a3 MmNl MwyL ox 2IRw?
DMMIR QROMITW AXI ]I MY NP KIT W L1 701 NIWY?
7IN1 WY X2 OX TWRM 71317K NI 7DIPN MW AWK [N 0T Hyw
I 0 PEO PR X”OMN DYWL 737 .K¥> X2 pEO HYom »7m 1D
,O°RTI 01 7T Y372 OOw 0°n° NPRTI IR0H 0NN TNy o091

JIVW PN K9R DIPRW TWHR 127DX)

It clearly follows from his words that according to his (the Hakham
Zevi’s) view, when his heart is removed from him, he has not only
lost the presumption of life, he has the legal status of a dead per-
son. And surely according to his view, if one comes to ask whether
to undergo such surgery, one must decide for him that it is forbid-
den for a Jew to undergo such surgery, a priori. In doing so he com-
mits suicide. And even though the doctors claim that the surgery
may enable him to live longer than he would without the surgery,
[their claim] is still in the category of “doubtful” And, according to
the Hakham Zevi, “doubtful” longer future life does not permit
“certain” death [or life which is “certain” at this moment, even il
it is possible that [his current life] is only temporary.

And, like Rabbi Gershuni, Kasher also links the second issue with the first. Near the
end of his teshuvah Kasher wrote:'"* 1 227 w0217 or 27507 "M372w 2°v% >nanow an by
0PN 00N 1Py 277 NPNWR WITN2 WIw RENI ..M 127 72 w0 0K — “Regarding my ear-
lier claim that according to the view of the Hakham Zevi one has the legal status of a dead
person if his heart has been removed. . .it follows that the renewal [of life] by the heart
implantation is a type of revival of the dead.”

Furthermore, Kasher makes an important observation regarding the relationship of
the views of the Hakham Zevi and Eybeschuetz. He wrote:"”

7I¥71 DoYDLW L7 TP P YA D517 02217 172 07 1923
TPY1 *onAa7 29ws Yar 2% Hw 0v1openi Xonk AnX 1282 NIIWDR
nX 22yom7 7RI VYR WINAW TY NMRY NI 7133 TR KT IR

.07 137 751 93 nR NIRRT oM 9

And so, the debate between the two sages whom I have men-
tioned regards only this point: that perhaps a condition can exist

* Gershuni does not reach a definitive conclusion. Indeed, the section of the responsum [rom which the quota-
tion in the paper comes ends with 39277 1292 712 2372 70w I 7w,

* See Noam, vol. 13, 5730, pp. 10-20, printed as well in 775 0 ,vown Jwn /3 Pon ,omam 93, pp- 240-245.
** Noam, p. 12, onam 327, p. 247a.
' Noam, p. 20, arm *123, p. 244b.
" Noam, p. 11, onan 327, p. 240b.
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where some organ (tissue) can fulfill the function of the heart.
But when the normal heart is removed [and there is no such
other tissue present], surely [both agree] that the body has no
independent vitality until the new heart is appropriately implant-
ed and controls the functions necessary to revitalize all the parts
of the body as prior.

Rabbi Kasher makes very clear that, in his opinion, the dispute between the Hakham
Zevi and the Kereti u’l'eleti does not have any real significance regarding the matter of the
permissibility of removing the heart from the potential recipient of a transplanted heart.
Even according to Eybeschuetz, when the damaged heart is removed the person is consid-
cred dead because there is no basis to claim that there was some other tissue perfoming
the functions of the heart at the time of the removal of heart."®

Rabbi J. David Bleich has also written an extensive article on the subject of the artifi-
cial heart.”” He, too, concurs that the dispute between the two sages of the eighteenth cen-
tury may not indicate any difference between them with regard to the removal of the dis-

.20

eased heart. He wrote:

It has been argued that, since according to the Hakham Tsevi it is
impossible for any creature to survive without a heart, removal of
a diseased heart ipso facto causes the death of the patient and
hence constitutes an act of homicide. Reanimation by means of
subsequent implantation of a cadaver heart would thus be viewed
either as a form of pirkus (convulsive movement) or as the gener-
ation of a new life.

Actually, the selfsame argument can be formulated in a man-
ner which is entirely consistent with the position of the Kereti
upeleti. As already noted, this authority accepts the basic premise
that, absent a heart, a living creature cannot survive. Kereti upeleti
merely posits the possibility that cardiac functions may be assumed
by an organ which does not at all resemble a normal heart. Hence
Kereti upeleti might well concede that removal of the heart from a
living creature would lead to its immediate demise.

Before we deal with the question of whether or not the removal of the diseased heart
is itself an act of murder, let us deal first with the matter of the status of the recipient sub-
sequent to the implantation of the new heart, even if we assume that the removal of the
diseased heart was an act of murder.

We saw above that Gershuni, Kasher, and Bleich refer to the person as a type of new
person, an instance of revival of the dead — at least according to their understanding of the
view of the Hakham Zevi. So, let us pose a question that will seem absurd at first blush. If
a person is killed and then revived, is his halakhic identity the same after his revival as it

' Kasher also does not reach a definitive conclusion in his earlier version. His responsum, in Noam, ends with
5772 1PY 1% 7277 In onan »127, however, there is an additional small section which does affirm that the
removal ol a heart [rom one live person lor implantation in another constitutes murder, and while that state-
ment was made about the donor, there is no halakhic difference between removing the heart of a still-living
donor and removing the heart ol a still-living recipient.

¥ The article appears in Hebrew in 715 bvaw 770 25 (5744): 151-163, and in English, A.M. Fuss, ed., Jewish
Law Association Studies 111 (Atlanta: Scholars Press, 1987), pp. 109-145.

* Tn the English version, p. 121, and in the Hebrew article (in slightly different wording)7 p- 155.
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was before his death? If the answer is affirmative, his wife would still be his wife, his chil-
dren would not have automatically inherited his estate, his family would not have been
required to sit shivah and begin the recitation of kaddish. If the answer is negative, his wife
would be free to remarry without a get, mourning rites should have begun, and his estate
would have been passed already to the heirs. These questions may be fascinating (though
absurd) to raise, but the answer to them is of interest to us for only one reason. If the per-
son remains the same person halakhically, and if a doctor is confident that he will be able
to resurrcet the person he kills by implanting an artificial heart, there may be grounds to
conclude that the act of removing the heart would not itself be an act of homicide. Such a
possibility is untenable il the person becomes somebody new as a result of the implanta-
tion., The “earlier” person is dead, the “revived” person is an entirely new entity.

It is quite clear that the literature cannot be full of prior precedents on this matter.
There seem to be two approaches to this issue in the literature. One of them is reflected
well and succinetly in an article by Rabbi Moshe Hershler, who wrote:*

71”732 0IRF WY1 *yavd 257 v Inphwi oyw 1T oRA
TI0° .NWTIM 72 NMi NPAN7 YR RIT NIDRPAT 297 v nbtnwm
QIR YW M52 PR N OIR NIPT2 3,713 1°I117 TR0 02270 21T
DIRW QRTT 1XW 237 ...7772p7 772 N0m1 QNN NNN INDN VIR
nn X% 02wnw DTN Yy 19 MO ,Nnd awnw R onn? op
DR IPPNWT IROXIWD T PRNOIYT IRD PIRW? PR T3 0wn .10
nNoNWR Oy P73 ,°7 IPRI N IR 199K K31 ,35 01 77 Wwwn ,3hn

PNy 7T op wInn 290

Ought we to consider that with the stopping of the natural heart the
person becomes categorized as "dead,” and that the implantation
of the artificial heart constitutes a type of new “resurrection of the
dead?” We are duty bound to mention in this context an important
axiom: that resurrecting the dead is not within the power of
humans or science. The key to resurrection is entrusted only to
God®. . .and whenever we see a person resurrected after being con-
sidered dead, the end proves about the beginning that the person
was never really dead. . . .Therefore, there is no reason to ask in our
case and to wonder whether upon removing and stopping the heart,
leaving the person without a heart, it is as though the person has
ceased living and died, and only upon implantation of the new
heart been resurrected.

Hershler’s approach is more theological than halakhic. True resurrection of the dead
is only within the capability of God. If humans perceive something as death followed by
resurrection through human agency, it could not have been death. If that is the way it
appeared to us, we must change our definition of death. Thus, there is no halakhic imped-
iment to the removal of the diseased heart. It cannot be murder since the subsequent rean-

2 71952 *nIoRbRT 2977 in NPT 1557 4 (5745): 84-90. The quotation comes from p. 87. An carlier version
ol this article appeared in 19 Syaw 1710, 5743, pp- 99-103. The quotation does not appear in the 7710
175 Yyaw version.

2 He adds: nyawn 1 A%va% 0f D101 NIYDIN .02 P73 W YROoRI TR TwYHd OXOXm IRW MYDING 31
OTR AW

* He adds: And all of the instances which we do f(ind, like the acts ol Elijah and Elisha and other righteous of
the world, are miraculous occurrences, beyond nature and human ability.
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imation of the person demonstrates that death had not really occurred. For Hershler, then,
the status of the “rcanimated” person is clear. It is the same person as before, because
there was no death.

Not surprisingly, Hershler’s approach is not shared by Bleich, who seeks more classi-
cal halakhic evidence to answer the question. He starts with the premise that, with the
removal of the heart, the person is, in fact, dead, at least according to the Ilakham Zevi
and Eybeschuetz. Assuming that, what is the person’s status following reanimation? The
Gemara records:*

7PUNW 7137 Op .0I02°K L9777 Y773 011D NTIPO 172V KT 7277 720
DNTIVO TO2VIT 9 N2 777D 9K IS LTIRY A 2y annd LKA 0aab
.RD°1 WOIINM RNYWI RNYW 522 KXY ,7%5 91K L7972 019D

Rabbah and Rabbi Zeira made their Purim meal together. They
became drunk, and Rabbah arose and slaughtered Rabbi Zeira.
The next day he prayed on his behalf and restored him to life.
The next year he said to him: “Let the master come and we will
have a Purim meal together.” He responded: “A miracle does not
occur every moment.”
In commenting on this episode recorded in the Gemara, Rabbi Hayyim Joseph David
Azulai (Hida, 1724-1806) wrote the following:*®
'I:'l’W'I'I’P ’I?PD XTI N |'l17573 vIWw °2 X7 7 WK ,791'10;'!1? w
PWITR INWRY IR IR 0 R1T Y I0R? 700 001 ,pwh 7N
WITPRT DWIN PWITR YT AW IR T ,R%7 1171ID7T D°WIN
79y PPW T2 I RITILIR0R IR MW 0397 032 1397 1771 ORPp
RNTA RN 20 77 °91, 77T PWITR TYOREN AX 717N 0K 137
DA AWK NP'I'I'I 91°°77 '7573':'[ DN FnRxy ;'lJ'IP TWRIT X7 N?D’?"l IR KT
NIRT RN PKPAR ,T°00 IR K21 27Y 71 2P XOWD IR NP Ww
JWOR NWRT,ORHP SWITR *YPD K?1,07X71 22 Nnd 7n°n 30071 X2 300
AWK T 712 NI ON TR 79V ,¥nhYT WOPRT SWITR 72 DDA R?I
RV R

The following is in doubt: When Rabbi Zeira was slaughtered and
clearly dead, was the marriage between him and his wife absolute-
ly dissolved with her becoming marriageable to others, such that
when he was resurrected the next day he had to betrothe her anew
because she was unmarried? [Is this case] comparable to one who
remarries a woman whom he has divorced, which requires a new
betrothal because the first marriage is gone, terminated by
divorce, and a new situation is now present; such that similarly in
the case where her husband has died, his death makes her per-
mitted to others and terminates his marriage to her and when he
is subsequently revitalized it is a new matter? Or perhaps, the
premise that a woman acquires the right to marry others upon the
death of her husband applies only when the man has died and
remained dead, but if he were never buried and was resurrected

* Megillah 7b.
LR 17TV 72K L5070 0002
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by some prophet or righteous figure it becomes clear that his
death was not a normal death, and his original marriage is not
terminated, his wife remains married to him and any betrothal
contracted by her with another is null and void, and when her
husband is revitalized he may resume marital relations with her
immediately, as it was before his death?

The Hida raises the question of the halakhic status of a person who has died and been
resurrected. He couches it in the clearest of all categories, a man’s marriage to his wife.
Death terminates a marriage. If the resurrected man is halakhically a new creature, that
new creature was never married to the woman who was the wife of the person who has
died. If, however, the legal status of the revived man is the same as it was prior to his death,
he is not a new creature, and remains married to his wife. This is the question that the
Hida has raised. He turns to the Yerushalmi to find the answer.

The Mishnah reads:* 27 T2 iy wIn 279 I3 Xom °NR2 XD OX Pwovn Tu°3 77 77T
v 77 7 win — “[If a man says:] ‘Let this be your divorce from now if 1 do not return
within the twelve months,” and he dies within twelve months, it is a valid get” On this the
Yerushalmi comments:¥ 9% °09° *27 ,XW1% NINIH DR 2937 /7 2RWPS NINIM RINDW 1791
M ©°01 17 WY1 1IN IR ,&WPH 77908 — “What is the law regarding her right to be mar-
ried [immediately upon learning of the death]? Rabbi Haggai said: ‘She is permitted to
marry [immediately]” Rabbi Yosi said: ‘She is forbidden to marry [immediately]. For I say
that perhaps miracles were performed for him and he was resurrceted” Obviously, if the
classical codes include the view of Rabbi Yosi as law, the answer to the question of the sta-
tus of the resurrected man would be clear. He would be the same person after revival as
he was before death. However, that is not the case. When Maimonides recorded the con-
sequences of the Mishnah he wrote:” ...wTr 270 9 XOn "NX2 X5 OX TWoYn A 77 °77
27 ANR IV D2° DIPP XWID XD DWIINA X7 Y RI2W IWDHR KW DVYR WAN 270 TIn2 N
*RINT 07pnowd W — “[If one says to his wife:] “This is your divorce from now if T don’t
return within twelve months’ . . .and he died within the twelve months, even though it is
impossible for him to come and she is divorced, she should not get married in a case when
the levirate law would apply until after twelve months have passed and the condition has
been fulfilled” In other words, Maimonides’ concern is whether her remarriage would be
permitted because she is a widow or because she is a divoreee. If the former, she must
comply with the levirate laws if they apply; if the latter, the levirate laws are inapplicable
by definition and she may marry whoever she wishes. So, he mandates that she wait until
she definitely becomes a divorcee, making the levirate laws inapplicable. Maimonides is
obviously not concerned with the possibility that the husband himself might return after
being miraculously revived.

The question for the Hida then becomes the following: Does the failure of the poskim
to take account of the view of Rabbi Yosi indicate that he is mistaken? If the view of Rabbi

* Giltin 7:8, 76b.

7 Gittin 7:3, 48d (40a).

# That is, had the man been resurrected and returned home within the twelve months, he would not be
divorced from his wife. And if we would permit her to remarry immediately upon hearing of the death of her
husband, we do not take account of this possibility, and the result might be that she would be married adul-
terously to a second husband because her original husband has been miraculously resurrected and returned
home within the time frame of his condition.

2 M.T. Hilkhot Gerushin 9:11, and cl. S.A. Even HaEzer, 144:3.
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Yosi is mistaken, then a person who was miraculously revived would be legally a different
person from the one who died. And if Rabbi Yosi is not mistaken, why do the poskim ig-

nore his view? The Hida wrote:*

W 235M 177, 0001 12 w1 ’pwh 593 wrn XY 0p0dnw AR
R RDIWMT RVIVA? n7n TROIWML? WrRT 971 9ERY 000 mow XD
oxT MPWII M n7H 595w X927 R wrn X9T wrd wrn
772 R°377 K7 ,NRT AWK 7P RTIR NOR M 0°01 12 WY1 DAY MR
1T 1777 RTID2N 073 W% 12 PR R’ .57 710277 KT DRW 9

SIDT XM NW 0T ORI 7 MINR ORT

Even though the poskim do not concern themselves at all with
the possibility that he was revived by miracles performed on his
behalf, the reason [for the lack of concern] is because it is a very
uncommon occurrence. And even Rabbi Meir who is concerned
about infrequent occurrences,” is not concerned with very infre-
quent occurrences, and surely is not concerned with this possi-
bility which is wtterly infrequent. Nonetheless, it is clearly
demonstrated from the Yerushalmi that if one is miraculously
revived after he has died, he remains married to his wife. Even
the fact that he was definitely dead is irrelevant since, in the end,
he lived. And regarding this even our [Babylonian] Talmud would
agree, that il something like this happened, the death would be
as though it didn’t happen.

The Hida makes several important points. First, the silence of the poskim does not mean
that Rabbi Yosi is incorrect. They ignore his view because the law simply does not man-
date required behaviors on the basis of infrequent occurrences, and certainly not on the
basis of utterly infrequent occurrences. Second, even though the Bavli’s analysis of the
Mishnah in Gittin ignores Rabbi Yosi’s view altogether, that should not be misunderstood.
The Bavli ignores Rabbi Yosi because what he posits is so unlikely, not because he would
be wrong il it actually occurred.” Third, the person may, in [act, have died. The death, how-
ever, is rendered null and void by the subsequent resurrection. The Ilakham Zevi and
Rabbi Yonatan Eybeschuetz can be correct that the removal of the heart entails certain
death. What the Yerushalmi proves is that the death is superseded by the subsequent
revival, without any legal change in the status of the person who died.
As applied to the question under discussion, Bleich puts it well:*
According to Birke Yosef’s analysis, it necessarily follows that
removal of a diseased heart [ollowed by implantation of either a
cadaver organ or an artificial heart does not constitute an act of

* See above, n. 25.
BnImpn 72702 K2 LR, U7P NI
* Yevamot 119a, and referred to in many places.

* This point is very important for the Hida. I the interest ol the Bavli in the levirate issue must be understood
to imply that it is the only possible issue, the Bavli would have rejected the view of Rabbi Yosi, not simply
ignored it. I the Bavli rejects a view of the Yerushalmi, it is the Bavli which prevails in the determination of
the law. Rabbi Yosi would be deemed incorrect, and were any person to be resurrected he would have to be
considered a new person, legally speaking.

* Tnglish article, p. 117; Hebrew version (not quite identical with the English version), p. 153.
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homicide since, in his view, death is retroactively nullified by
virtue of subsequent animation.

To this point, therefore, we conclude that the status of the recipient of an artificial
heart is the same after the implanation as it was prior to the removal of his heart.
According to Hershler this is so because he cannot have been considered dead, since res-
urrection is only possible for God, not for doctors. According to the Hida, it is so because
the subsequent resurrection nullifies the death and the view of Rabbi Yosi in the
Yerushalmi proves that the status of the individual is unchanged after his revival from what
it was before his revival.

It is a little surprising that Bleich did not refer to a source even earlier than the Hida.
Rabbi Hayyim Benveniste (1603-1673) refers, as well, to the same issue, though {rom the
perspective of the death of the woman. He wrote:*

X231 57 HY 101 W1 NORTY N0 72¥2 DN WK 700 oXT °I8 11207
DYan np>T AYpD K27 Nennwn 127 ywrbRy *nonoaxi 127 170K 13
72 RI°I7 /7 DWRT KTV TY0 w1 ,R? RwiInh 77130 30RI 7170In

*,°82°07

And it seems to me that if a woman died, unmistakably, while mar-
ried, and was then revived by a prophet, like Elijah with the son of
the Zarephatit” or Elisha and the son of the Shunamit,” her mar-
ital relation has not been terminated, and she may not marry
another. And there is support [for this contention] from the prece-
dent of the wife of Rabbi Hanina ben Hakhinai.*!

The case of the wife of Rabbi Hanina records the miraculous resurrection by Rabbi Hanina
of his wife, whom he surprised by returning from the academy after a twelve-year absence
from home. Upon seeing him, she died. Rabbi Hanina cried out to God: “Is this her reward
[for faithfulness during my long absence]?” He prayed on her behalf, and she was resur-
rected. This incident is taken as support for the claim of Benveniste because there seems
to be no indication that there was any need for a new act of betrothal by Rabbi Hanina.

Rabbi Eliezer Waldenberg deals with the question of the need for a new betrothal fol-
lowing the stoppage of the natural heart for open heart surgery in a thorough responsum.
He writes there:*

PRI PPYH YYIN NpYT AYPD XPT ML wo2 721747 NoId Pyan 1ovi
nm X297 721171 7330 Dy 10w Hom2 3m PT 27RY,NR? RwIT? 7710
DYT ORTI2I RTIAT (A1 9O NINOEM2 NOWNI YT W IN1I wen
M ,5Yan Dw Inpet 993 7 070 By yppa XY n et abn DRI T
12 ©ARWD KM 771N WOR DWRD R0 NYR 932 N7l X7

W PWITRY P90 [RIPT MK ANDWH N NPAY 1Y 297

72 NIR 707 DI LT 00 Y TR ,n'l'ﬂ"lln'l noio

* 1 Kings 17.

¥ 2 Kings 4.

# Ketubot 62b.

# 1 Kings 17.

¥ 2 Kings 4.

* Ketubbot 62h.

12975 790 170 p‘?n TR 7°2 n”w. The quotation in the paper comes [rom p. 52, letter heh.
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The author of the Keneset ha-Gedolah concluded definitively that
the marital relationship was not terminated, and that the woman
could not marry another. If so, deduce from that by an argument
of “surely so” regarding our case (ol open heart surgery) in which
the man does not actually die, and his vitality continues in reali-
ty throughout. It is absolutely clear that the act of removing the
heart temporarily does not terminate the marital status. His wife
is considered throughout to be married, and certainly when his
heart is restored and he resumes normal [amily life she requires
no new act of betrothal.

Thus, it is clear to Waldenberg that the person remains after the surgery exactly the same
person as before the surgery. And, in a later responsum,* he makes very clear that there would
be no difference in this regard between a case in which the heart is physically removed from
the body and a case in which the heart is merely stopped, but not physically removed.

There is one more direction for our discussion of this issue to take. We quoted Bleich
above" to the effect that the Kereti uFeleti may not disagree with the Hakham Zevi. Bleich
also argues in the opposite direction, and his argument is convincing. The argument
between the Ilakham Zevi and Lybeschuetz is most probably over the probability that the
chicken had some other organ that took over the functions of the heart. The Hakham Zevi
considered that so unlikely a prospect that he was compelled to consider false the testimo-
ny that there was no heart present. But what would the Hakham Zevi say if he had incon-
trovertible evidence that some other organ had in fact assumed the functions of the heart?
Surely it is not the physical presence of an actual heart that determines for him whether
there is life present. When people die, the heart remains physically present, but the people
are dead. Why should the opposite case be any different? If some other organ were clearly
and incontrovertibly fulfilling the functions of the heart would there be any reason for the
Hakham Zevi to disagree with the Kereti u’Feleti? Logic would dictate a negative answer.
What must matter for both of them is whether there is something causing the blood to flow
through the circulatory system. If there is, the person is alive; if there is not, and it cannot
be quickly restored, the person is dead. It is a functioning heart or heart replacement that
is determinative for both. Death is not caused by the stoppage of the heart, but by the irre-
versible cessation of cardiac activity. Were that not the case, every instance of open heart
surgery would also be an act of homicide, for the pulsation of the heart is stopped on pur-
pose” and the functions of the heart taken over by a heart-lung machine. No halakhic
decisor has even raised this issue, let alone determined that open heart surgery is forbidden
because it constitutes homicide. The reason must be obvious. It is cardiac function that is
critical, not whether that function is being carried out by one’s heart.

Bleich is not the only, or even the first, to make this claim. It appears before him, too.
The earliest claim to this effect, as far as I have been able to find, was made by Rabbi Aryeh
Leib Grossnass, who wrote:* 23 7wy 7315m7w 132°1¥2 YaR ,nn3 *171 27 9537 2N 3707w 4K
RT12 27K °1 71°7 297 12 12nwwD 57ARI ¥A1? AR 122 077 NXIM 077 pob1 X921 297 TpEn
%1y nn 77 K2 — “And even though the Hakham Zevi wrote that without a heart one is
considered dead, surely in our case we must consider that the person was never dead since

* 1bid., no. 64.
“ Above, p. 199.
“ In order to prevent movement of the organ being operated upon.

* ar 2% n7w (London: 5733), vol. 2, 36, p. 120b.
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a machine fulfilled all the functions of the heart and the flow of blood through the body
did not stop even for a minute, and after the implantation of the heart the person was
alive” Hershler also made a similar claim.”

A fine synopsis of the issues and the directions we should go in on this issue can be
found in Of792X NPWI:*
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With the passage of time, God willing, and the advancement of
medical knowledge, [this matter of artificial hearts] will progress
to the point that the chances for successful surgery and the pro-
longing of the life of the patien